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The Second Superseding Indictnent in this case charges
six defendants with nultiple counts arising fromtheir alleged
involvenent in a drug trafficking ring. The Court here decides
the notion of one of those defendants, Melvin Stein, to suppress
statenents he nade to the governnent. The Court will grant the
defendant’s notion in part and deny it in part.

M. Stein seeks to suppress two different sets of
statenents. First, he seeks to suppress any and all statenents
fromtw proffer sessions with the governnent, including any
derivative evidence discovered as a result of those statenents.
The defendant argues that those statenents were made “in the
course of plea discussions with an attorney for the prosecuting
authority” and are therefore protected from di scl osure under
Federal Rule of Evidence (“FRE’) 410 and Federal Rule of Crim nal
Procedure (“FRCrP’) 11(f). Second, the defendant seeks to
suppress subsequent statenents that he nmade to investigators

during the tinme when he was actively cooperating with the



governnment. The defendant seeks to suppress these statenents on
three alternative grounds: pursuant to FRE 410 and FRCrP 11(f)
as statenents in the course of plea discussions; pursuant to an
inplied or express cooperation agreenent; or pursuant to the
doctrine of “informal” or “equitable” immunity.

An evidentiary hearing and oral argunent were held on
this notion on January 20th and 21st, 2005. Testifying for the
defendant was M. Stein’s prior counsel, Elizabeth A nslie, under
a wai ver of attorney-client privilege. Testifying for the
government were Assistant United States Attorney Frank Labor and
Speci al Agent Kevin Lew s of the Federal Bureau of |nvestigation.

The Court finds that the statenents the defendant nade
in his two proffer sessions wth the governnment were “statenents
made in the course of plea discussions” within the anbit of FRE
410 and FRCrP 11(f) and therefore inadm ssible. The defendant’s
statenents were nade in formal neetings with the prosecuting
attorney, which both sides understood to be the first step in a
mul ti-stage negotiated process that, if successful, would
culmnate in a plea. Al though the governnent sought to have the
def endant sign a standard proffer letter, waiving certain of his
ri ghts under FRE 410 and FRCrP 11(f), it is undisputed that no
wai ver was ever signed.

The Court, however, wll deny the defendant’s notion to
the extent that it seeks to suppress derivative evidence

di scovered by the governnent as a result of M. Stein's
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statenments. Although FRE 410 and FRCrP 11(f) require the
suppression of statenents nade in the course of plea discussions,
neither the text of the rules nor the public policy behind them
requires or permts the suppression of derivative evidence.

The Court will also deny the defendant’s notion to the
extent that it seeks to suppress statenents the defendant made in
the course of his cooperation with the governnent. Because those
statenents were nmade to investigators outside the formal proffer
nmeeti ngs between the prosecution and the defense, they did not
take place in the course of plea discussions with governnent
attorneys and are not covered by FRE 410 or FRCrP 11(f). They are
al so not protected by an inplied or express cooperation agreenent
or by informal or equitable imunity, as there is no evidence in
the record that the governnent ever offered any cooperation or
immunity agreenent, either inplicitly or explicitly.

The Court, however, wll enforce what it finds to be a
[imted oral agreenent between the governnment and the defendant’s
prior counsel that M. Stein would not be questioned outside of
counsel s presence about his past activities. On the current
state of the record, however, there is insufficient evidence to
determ ne whether any of the defendant’s statenents were
solicited in violation of the agreenent. |f the governnent seeks
to introduce statenents that the defendant nade to governnent
agents during his cooperation, the Court will schedule a further

evidentiary hearing on the issue.
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Backgr ound

Most of the relevant facts are not in dispute.

As part of a nulti-year investigation into an all eged
drug trafficking organization, the Federal Bureau of
| nvesti gati on executed search warrants on the busi ness and hone
of Melvin Stein on July 21, 2003. The defendant contacted his
| egal counsel the sane day. After speaking to the defendant,
def ense counsel went to the defendant’s home where she spoke with
Speci al Agent Lewis of the FBI and other |aw enforcenent officers
who were executing the warrant. 1/20/05 Tr. at 17-18, 94-95
(Ainslie and Labor Testi nony).

On either July 21 or 22, 2003, defense counsel spoke to
the Assistant United States Attorney in charge of the
investigation and was told that M. Stein was a target, but not
one of the primary targets, in a drug investigation. Defense
counsel was also told that the governnment had substanti al
evi dence against M. Stein, including wiretap evidence, and that
he was likely to be indicted. Testinony differs as to whether
counsel for the governnent or counsel for the defendant first
rai sed the issue of M. Stein’s cooperating with the governnent,
but the Court finds no need to resolve the issue. There is no
di spute that the subject was di scussed and that defense counsel
agreed to reconmmend that her client neet with the governnent for
a proffer session. 1/20/05 Tr. at 18-21, 65-66, 95-97 (Ainslie

and Labor Testi nony).



A The Proffer Meetings between M. Stein and the
Gover nnent

The initial proffer session took place at the offices
of the United States Attorney on July 24, 2003. Attending were
M. Stein, his awer, two Assistant United States Attorneys, an
FBI agent and a police detective. 1/20/05 Tr. at 25-26, 97
(Ainslie and Labor Testinony).

The object of the proffer session was for M. Stein to
make a full and conplete statenment to the governnment detailing
his involvenent in the alleged crimnal activity under
i nvestigation. For the defendant, the proffer was nade “with the
hope that the Governnent would provide a 5K [the prosecutor’s
recommendation for a nore | enient sentence under United States
Sentencing Guideline 8 5K1.1], in anticipation that there would
be an indictment and a guilty plea to sonething.” 1/20/05 Tr. at
64 (Ainslie Testinony). Section 5K1.1 of the Sentencing
Qui delines permts a downward departure fromthe nandated
sentence if a defendant provides “substantial assistance” in an
i nvestigation. Defense counsel told this expressly to the
Assistant United States Attorney at the start of the neeting:
“we’re here for — to discuss the possibility of a 5K.” [d. at
28.

For the governnment, the purpose of the proffer was to
assess M. Stein’s useful ness as a cooperating w tness. The

Assi stant United States Attorney explained the government’s



position to the defendant at the beginning of the neeting in what
he referred to as his “standard speech.” 1/20/05 Tr. at 101
(Labor Testinony). He began by telling the defendant that the
gover nnment had gat hered substantial evi dence agai nst him and
intended to use that evidence to indict himand convict him at
trial, and that if convicted he would receive a substanti al
sentence. |d. at 101-02. The Assistant United States Attorney
told M. Stein that one of the few ways “to avoid a guideline
sentence would be to obtain a departure notion” by cooperating
wi th the governnent, and for the governnent to even “consider the
possibility of entering into a cooperation agreenent with” the
defendant, it would have to know whet her he had any information
that woul d be useful in the investigation and whether he was “the
type of person who is capable and wlling to tell the truth.”
Id. at 102. The “purpose of the neeting was for us [the
governnment] to assess what information he had and whet her he was
a credible witness.” [d. at 103.

Nei t her the defendant nor the governnent expected to
di scuss the specific terms of M. Stein’s plea at the proffer
session. Defense counsel believed such a discussion “at that
early stage” would have been “premature.” 1/20/05 Tr. at 62-63
(Ainslie Testinony). The proffer neetings were “just the first
step of a long process, the cul mnation of which [defense
counsel] hoped would be a contract or a plea agreenent presented

to me by the Governnent that contained a 5K foll owed up by a 5K
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motion.” [|d. at 81. The governnment was unwilling and unprepared
to discuss a plea at the proffer sessions because, at that tine,

it was still evaluating the evidence gathered fromthe execution
of the search warrants on the defendant’s hone and office only a

few days before. 1/20/05 Tr. at 112-14 (Labor Testi nony).

B. The Di scussi on Over Whether the Proffer Was to be
Governed by the Governnent’'s Standard Proffer Letter

Bef ore the defendant began his proffer, the Assistant
United States Attorney in charge of the case offered to have the
proffer session covered by what the governnent refers to as its
“standard proffer letter.” 1/20/05 Tr. at 98, 146-147 (Labor
Testinmony). The governnent had begun preparing a version of this
letter for the defendant and his counsel, but the |letter had not
been finalized when the neeting began and was not provided to the
def endant or defense counsel. 1d. at 26-27, 98-99 (Ainslie and
Labor Testinony). Defense counsel, however, was famliar with
the ternms of the governnent’s |letter and understood its contents.
Id. at 30-31, 57-59 (Ainslie Testinony). A copy of the
government’s inconplete draft was |ater admtted into evidence at
the hearing on this matter. Ex. Ms- 3.

The draft proffer letter the Assistant United States
Attorney was preparing acknow edged that the proffer session was
to be off-the-record. The governnent’s |letter began: "You have

stated that your client, Melvin Stein, is interested in neeting



with the investigating agents and ne for purposes of an ‘off-the-
record’ proffer or discussion. W are interested in pursuing
this matter and wll consider such an ‘off-the-record’ proffer in
formul ating an appropriate resolution of this matter.” Ex. Ms-3.

The proffer letter then set out the governnent’s
proposed “ground rules for an ‘off-the-record proffer.” The
letter stated that none of the defendant’s statenents or other
information provided in the proffer would be used directly
agai nst him but that the governnent would be allowed to nmake
derivative use of any statenments made or information provided.
In addition, the letter allowed the governnent to use statenents
or information fromthe proffer in cross-exam nation or rebuttal
if the defendant testified or nmade representations through
counsel that were “materially different” fromwhat was said in
the proffer. Finally, the letter also required a partial waiver
of the exclusionary rules at issue here and stated that by
signing the letter the defendant “waives any right to chall enge”
derivative use of the proffer statenents and “agrees that Federal
Rul e of Crimnal Procedures [sic] 11(e)(6) [the precursor to
FRCrP 11(f)] and Federal Rule of Evidence 410 do not govern such
derivative use.” Ex. Ms-3.

Def ense counsel, however, declined to have her client
sign the proposed proffer letter. 1/20/05 Tr. at 26-27 (Ainslie
testinmony). By declining the proffer letter, defense counsel did

not intend to have the proffer sessions beconme on-the-record. At
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the evidentiary hearing, defense counsel explained that she nmade
a consi dered decision to decline the letter because she believed
FRCrP 11 and FRE 410 protected M. Stein's proffer statenents
from di scl osure and she did not want her client to waive any of
his rights under those rules. |[d. at 29, 32-33, 35-36. For
other clients, defense counsel had “regularly” agreed to the
governnment’s standard proffer letter when cases were “at an early
stage of an investigation” and when she did not “believe that

[ she and the governnent were] engaged in plea discussions”
protected by FRCrP 11(f) and FRE 410. 1d. at 68. But when, as
in M. Stein's case, defense counsel was “pretty confident in ny
own mnd that it’'s plea negotiation,” she saw “no reason to wai ve
these rights as set forth in the proffer letter.” 1d.

The governnent now takes the position that, once the
def endant declined to sign the proffer letter, the proffer becane
on-the-record. However, neither the Assistant United States
Attorney in charge, nor any other governnent official, told the
def endant or defense counsel that the governnment would take this
position or that there would be any adverse consequence if the
| etter was not signed. 1/20/05 Tr. at 106 (Labor testinony);
1/21/05 Tr. at 46 (Lewis testinony). Nothing was di scussed about
the effect of not signing the letter and neither FRCrP 11 or FRE
410 was nentioned by either the defense or the governnent.

1/20/05 Tr. at 81, 106, 147-148 (Ainslie and Labor testinony).



After declining to sign the letter, defense counsel
suggested that both sides agree to have the proffer governed by
section 1B1.8 of the United States Sentencing CGuidelines. 1d. at
26-27 (Ainslie testinmony). Section 1B1.8 authorizes the
government to agree that self-incrimnating information provided
by a defendant in the course of cooperating with an investigation
wi |l not be used against himat sentencing. The Assistant United
States Attorney declined to discuss a 1B1.8 agreenent during the
proffer at that tinme, but left open the possibility of discussing
it later. 1d.?

After counsel’s colloquy concerning the proffer letter
and the opening remarks by the Assistant United States Attorney,
the parties proceeded to the substance of the proffer. M. Stein
answered questions fromthe FBI Special Agent for approximtely
an hour about his involvenent in the activities under

investigation. |[d. at 34-35, 103 (Ainslie and Labor testinony).

There is conflicting testinony as to whet her defense
counsel raised the issue of a 8 1B1.8 agreenent at the first or
second proffer session. Defense counsel testified that she did

so at the first proffer session. |d. at 27 (Ainslie testinony).
The Assistant United States Attorney testified that he believed
she did so at the second proffer session. [d. at 112-13 (Labor

testinony). As defense counsel’s notes of the first proffer
session (Ex. M5-2B) nention 8 1B1.8, the Court finds that the

di scussion nore likely occurred in the first session. In any
event, it is undisputed that defense counsel raised the issue at
the proffer sessions, that the Assistant United States Attorney
put off any discussion of it at that time, and that no § 1B1.8
agreenent was ever reached because, as di scussed bel ow, the

def endant subsequently rejected the governnment’s proposed plea
agr eement .
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A second followup proffer session was held two weeks
| ater on August 8, 2003 with the sane participants.? This neeting
was requested by the governnent to explore discrepancies between
statenents the defendant nade at the first session and the
w retap evidence. Like the first session, the second proceeded
w t hout any understanding as to whether it was on or off the
record or whether FRCrP 11 or FRE 410 applied. 1d. at 42-44,

110- 13 (Ainslie and Labor Testinony).

C. M. Stein’ s Subsequent Cooperation with the Governnent
and the Lack of any Agreenent As to Wether It Was On
or Of the Record

After the second proffer session ended, the governnent
decided it was sufficiently satisfied with M. Stein’s proffer to
accept his cooperation in the investigation. 1/21/05 Tr. at 20-
23 (Lewis Testinmony). M. Stein then cooperated with the
government over the next several nonths by recording
conversations with other targets of the investigation at the
direction of the FBI. [d. M. Stein stopped making these

recordi ngs only when the governnent had col |l ected enough

Def ense counsel testified that her notes indicated that one
of the two Assistant United States Attorneys present at the first
proffer session was not present at the second. 1/20/05 Tr. at 43
(Ainslie testinony). Defense counsel’s notes appear to be
m st aken, as stipulated testinony fromthe second Assi stant
United States Attorney showed she was present for both proffer
sessions. 1/21/05 Tr. at 3 (colloquy of counsel).
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information to arrest his primary interlocutor in Novenber 2003.
1/20/05 Tr. at 115 (Labor testinony).

Bot h the governnent and the defense agree that there
was no witten or formal agreenent governing M. Stein’s
cooperation. 1/20/05 Tr. at 49-50, 80 (Ainslie testinony);
Governnent’s Reply to Defendant’s Post-Hearing Brief at 12-17.
M. Stein’ s counsel testified that she did set one condition for
hi s cooperation. She requested that, although she woul d not
object to investigators talking to M. Stein in her absence
“about proactive cooperation,” she wanted to be present “anytine
t hey spoke with hi mabout his own involvenent in the activities
they were investigating.” 1/20/05 Tr. at 45 (Ainslie testinony).
There is no express evidence in the record as to whether the
government accepted this condition, although the government has
not chal |l enged defense counsel’s testinony on this point. It is
undi sputed that the governnent had defense counsel’s perm ssion
to speak to the defendant w thout counsel’s presence and that FB
agents spoke to himdaily during the period of his active

cooperation. 1/21/05 Tr. at 21, 27 (Lewi s Testinony).

D. The Governnent’s Formal O fer of a Plea Agreenent and
t he Breakdown of Cooperation

After M. Stein’s active cooperation with the
government ended, the Assistant United States Attorney called

def ense counsel to discuss a plea agreenent. 1/20/05 Tr. at 73-
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74, 115-116 (Ainslie and Labor testinony). Defense counsel was
told the government wanted M. Stein to plead guilty to noney

| aundering and that the governnment would prepare a draft plea
agreenent. 1d. at 74, 116. The draft agreenent was sent to the
def endant on January 26, 2004 and included a provision for a
downwar d sentenci ng departure under CGuideline 8§ 5KI1.1
conditioned on M. Stein continuing to cooperate to the
governnment’s satisfaction. Ex. M5-6. The plea agreenent was

al so supposed to contain a provision under Guideline § 1B1. 8,
stating that information provided by the defendant in the course
of cooperating could not be used against himin sentencing, but
that this provision was inadvertently left out of the draft sent
to the defense. 1/20/05 Tr. at 55, 118 (Ainslie and Labor
testinony).

Soon after receiving the draft agreenent, M. Stein
changed counsel and rejected the proposed plea agreenent, and the
government considered himno | onger to be cooperating with the
investigation. |d. at 118-19 (Labor testinobny).® By letter dated
March 3, 2004, the governnent notified the defendant’s new

counsel that it considered M. Stein’s proffer statenents and any

%In colloquy at the evidentiary hearing, defense counse

strongly contended that M. Stein had remained willing to
cooperate with the governnent at this tine. 1/20/05 Tr. at 124-
26. The issue is not relevant to this notion and will not be

addr essed here.

- 13-



statenents made during his cooperation to be unprotected by FRCrP
11 or FRE 410 and avail able to be used against him Ex. Ms-8.

On May 19, 2004, the defendant was indicted for noney
| aundering.* The governnent has represented that no evidence from
M. Stein's proffer statenments or from his cooperation was
presented to the grand jury or otherw se used to obtain the

i ndi ct nent.

1. The Exclusionary Rule of FRE 410 and FRCrP 11(f)

Bot h the governnent and the defendant agree that the
adm ssibility of the defendant’s proffer statenents turns on
whet her the proffer sessions are covered by the exclusionary rule
of FRE 410 and FRCrP 11(f). Resolving this question wll require

a somewhat detailed analysis of the rules’ text and history.

A. The Text of the Rule

FRE 410 and FRCrP 11(f) are substantively identical.

In pertinent part, the current version of Rule 410 of the Federal
Rul e of Evi dence provides,

Except as otherwi se provided in this rule, evidence of

the followng is not, in any civil or crimnal

proceedi ng, adm ssi bl e agai nst the defendant who nade

the plea or was a participant in the plea discussions:

4) any statenment made in the course of plea

di scussions with an attorney for the prosecuting

“Two supersedi ng indi ctments have since been fil ed agai nst
M. Stein and other defendants in this case. The operative
Second Superseding Indictnent was filed February 9, 2005.
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authority which do not result in a plea of guilty or
which result in a plea of guilty later w thdrawn.”®

FRCrP 11(f) refers back to FRE 410: “The adm ssibility or
inadm ssibility of a plea, a plea discussion, and any rel ated
statenent is governed by Federal Rule of Evidence 410.”

FRCrP 11(f) is a relatively new provision, enacted in
2002 as part of a “general restyling of the Crimnal Rules.”
Advi sory Committee Notes to the 2002 Amendnents to FRCrP 11
Prior to 2002, the section of Rule 11 that dealt with the
inadm ssibility of pleas and plea di scussi ons was now del et ed
subsection FRCrP 11(e)(6), which contained | anguage identical to
that which remains in FRE 410. As a consequence, nuch of the
| egislative history and case |law relevant to these two rules
refers to FRCrP 11(e)(6) rather than FRCrP 11(f), and nobst case

law refers to FRCrP 11(e)(6) and FRE 410 interchangeably.

B. The Leqgislative History

The legislative history of FRE 410 has been descri bed
as “the nost convoluted” of any of the Federal Rules of Evidence.

23 Charles Alan Wight & Kenneth W Gaham Jr., Federal Practice

and Procedure 8§ 5341 at 332 (1980). Fortunately, for purposes of

°FRE 410 contains two exceptions, not at issue here,
providing that a statenent may be admissible “(i) in any
proceedi ng wherein another statenment made in the course of the
sane plea or plea discussions has been introduced and the
statenent ought in fairness be considered contenporaneously with
it, or (ii) in a crimnal proceeding for perjury or false
statenent if the statenment was nmade by the defendant under oath,
on the record and in the presence of counsel.”
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resolving the issue before the Court, a sinplified discussion of
the history of the two rules wll suffice.

When enacted in 1975, FRE 410 and FRCrP 11(e)(6)
cont ai ned broader |anguage than the current rules. As originally
enacted, FRE 410 and FRCrP 11(e)(6) were not limted only to plea
di scussions with an attorney for the governnent, but instead
required the exclusion of any “statenents nade in connection
with, and relevant to” withdrawn guilty pleas, nolo contendere
pl eas or offers to plead. FRCP 11(e)(6), Pub. L. No. 94-64
(1975); FRE 410, Pub. L. No. 94-149 (1975).

Courts interpreting the broad | anguage of the statute
as originally enacted were sharply divided over how far it should
extend, particularly over whether the rules’ reference to
“statenments made in connection with” offers to plead required the
excl usion of voluntary confessions nade to arresting officers in

t he hopes of obtaining |eniency. Conpare United States v.

Her man, 544 F.2d 791 (5th Cr. 1977) (defendant’s statenents to
postal inspectors inadm ssible under FRCrP 11(e)(6) and FRE 410)

and United States v. Brooks, 536 F.2d 1137 (6th Cr. 1976) (sane)

with United States v. Robertson, 582 F.2d 1356 (5th Gr. 1978)

(en banc) (defendant’s statenents to DEA agents adm ssi bl e under
FRCrP 11(e)(6) and FRE 410).

To clarify this issue, Congress anmended FRE 410 and
FRCrP 11(e)(6) in 1980 and added the current |anguage restricting

the scope of the rules to “plea discussions with an attorney for
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the prosecuting authority.”® The Advisory Conmittee Notes to

t hese anmendnents nake clear that these changes were specifically
designed to renove statenents nmade to | aw enforcenent fromthe
scope of the rules and expressly di sapprove the contrary

deci sions reached in Herman and Brooks. Advisory Commttee Notes
to 1979 Amendnents to FRCrP 11 (hereafter “1979 Advisory

Committee Notes”); see also Sebetich, 776 F.2d at 421.°

The 1979 Advisory Commttee Notes explain that the
“purpose of [FRE] 410 and [FRCrP] 11(e(6) is to permt the
unrestrai ned candor which produces effective plea discussions
between the attorney for the governnent and the attorney for the

def endant or the defendant when acting pro se.” 1d. (internal

gquotation omtted). By limting the rules to statenents nmade to

attorneys, the new anendnent “fully protects the plea discussion

®The 1980 anendments to FRE 410 and FRCrP 11(e)(6) use
slightly different |anguage. The anmendnment to FRE 410 refers to
“plea discussions with an attorney for the prosecuting
authority”; the 1980 anendnent to FRCrP 11(e)(6) refers to “plea
di scussions with an attorney for the governnent.” The Anended
Conmittee Notes to the two rules make no nention of the
di screpancy, and the two rules have been interpreted to be
i ndi stinguishable. See United States v. Sebetich, 776 F.2d 412,
421 n. 13 (3d Gr. 1985) (describing the rules as identical).

"The 1979 Advisory Committee Notes refer to these anendnents
as the “1979 anendnents” because they were sent to Congress in
that year, although they did not becone effective until 1980.

The Suprenme Court pronul gated the anendnents on April 30, 1979.
By statute, the amendnents to FRCrP 11(e)(6) and FRE 410 were to
have becone effective 90 and 180 days | ater, respectively, under
the then-existing 28 U.S.C. 88 2072, 2076 (repealed 1988). To
allow itself additional tine to consider them Congress del ayed
t he amendnents’ effective date until Decenber 1, 1980. Act of
July 31, 1979, Pub. L. No. 96-42, 93 Stat. 326 (1979).
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process authorized by rule 11 without attenpting to deal with
confrontations between suspects and | aw enforcenent agents, which
i nvol ve problens of quite different dinensions.” 1d. Statenents
made to | aw enforcenent agents, therefore, “are not covered by
the per se rule of 11(e)(6) and thus mnmust be resolved by that
body of law dealing with police interrogations.” 1d.

The 1980 anendnents al so made one ot her rel evant
change. As originally enacted, the rules nmade inadm ssible
statenents “made in connection with, and rel evant to” w t hdrawn
guilty pleas, nolo contendere pleas or offers to plead. The 1980
amendnents replaced this with sinpler | anguage nmaki ng
i nadm ssi ble “any statenment nmade in the course of plea
di scussions.” The 1979 Advisory Commttee Notes explain this
change was intended to “identif[y] with nore precision . . . the
necessary relationship between the statenents and the plea or
di scussion.” The Notes also clarify that “by relating the
statenents to ‘plea discussions,’” rather than to “an offer to
pl ead,’” the amendnent ensures that even an attenpt to open plea
bargaining is covered under the sane rule of inadmssibility”

(internal quotation and citation omtted).
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C. The Standard for Determ ning What Constitutes “Pl ea
Di scussions” for Purposes of FRE 410 and FRCrP 11(f)

The 1980 anendnments to FRE 410 and FRCrP 11(e)(6) did
not achieve their desired effect of making the rules nore precise
and easier for courts to apply. Subsequent decisions have been
sharply divided over how to interpret the rules and how far they
shoul d ext end.

Courts are divided on the threshold issue of what
standard shoul d be applied to determ ne whether a statenent has
been nmade “in the course of plea discussions.” Many courts have

adopted a two-tiered test articulated in United States v.

Robertson, 582 F.2d 1356, 1366 (5th Cir. 1978) (en banc).® The
Robertson court, interpreting the broader pre-1980 version of the
rules, held a court nust determne “first, whether the accused
exhi bited an actual subjective expectation to negotiate a plea at
the time of the discussion, and, second, whether the accused's
expectation was reasonable given the totality of the objective
circunstances.” 1d. at 1366 (citations omtted). Oher courts,
however, have found that the Robertson test has been superseded
by the 1980 amendnents to the rules and have instead adopted a

totality of the circunstances test.?®

8See, e.g.,United States v. Leon Guerrero, 847 F.2d 1363,
1367-68 (9th Cir. 1988) (adopting Robertson test); United States
v. OBrien, 618 F.2d 1234, 1240-41 (7th Gr. 1980) (sane); United
States v. Fronk, 173 F.R D. 59, 67 (WD.N. Y. 1997) (sane).

See, e.g., United States v. Penta, 898 F.2d 815, 818 (1st
Cr. 1990) (the amended rule “enbraces neither Robertson s two-
tiered test” nor a multi-factored approach, and instead the
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No decision of the United States Court of Appeals for
the Third Crcuit has squarely addressed this issue. The only
Third Grcuit decision to address FRE 410 and FRCrP 11(e)(6) and

the effect of the 1980 anendnents is United States v. Sebetich,

776 F.2d 412, 421 (3d Cr. 1985).1°% 1In Sebetich, a defendant
chal I enged the introduction of statenents he had nmade to a police
officer, after approaching himin a parking lot to discuss the
possibility of imunity. 1d. at 416.

Sebetich held that the defendant’s statenents were
outside the scope of FRE 410 and FRCrP 11(e)(6) for two reasons.
First, the parties had not intended to reach a plea bargain
agreenent “during an unpl anned encounter” in a parking |ot before
t he defendant had even been charged with a crine. 1d. at 422.
Second, the defendant’s statenents “d[id] not fit wthin the
anmended rul e’ because they “were not made in the course of plea
di scussions with an attorney for the governnent.” 1d. (internal

guotation omtted).

“pl ai n | anguage” of the rule should be applied); see also United
States v. Lloyd, 43 F.3d 1183, 1186 (8th Cr. 1994) (applying a
totality of the circunstances test).

“Two district court decisions in this circuit have applied
t he Robertson test, although both have questioned its continuing
validity in light of the 1980 anmendnents to the rules. United
States v. Jasin, 215 F. Supp.2d 552, 583-86 (E.D. Pa. 2002)
(noti ng Robertson was “deci ded under the broader, forner version
of Rule 11(e)(6).”); United States v. Washington, 614 F. Supp.
144, 148-49 (E.D. Pa. 1985) (sane), aff’'d wi thout opinion, 791
F.2d 923 (3d Cir. 1986); but see United States v. MNaughton, 848
F. Supp. 1195, 1201-02 (E.D. Pa. 1994) (ruling on applicability
of FRCrP 11(e)(6) without reference to Robertson and applying
essentially a totality of the circunmstances standard).
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The Sebetich court did not directly address what
standard to use to determ ne whether statements were made in the
course of plea discussions. Although Sebetich cites Robertson,
it does not expressly adopt the Robertson test. |In reaching its
deci si on, however, the Sebetich court considered factors very
simlar to those in Robertson, evaluating whether the defendant
and the governnent subjectively intended to enter plea bargaining
and whet her they could reasonably have expected to do so.

After considering the history of the rules and the
reasoni ng of the Sebetich decision, this Court declines to apply
the Robertson test. \When the test was devel oped, its two-tiered
framewor k was a reasoned attenpt to narrow the pre-1980 version
of FRE 410 and FRCrP 11(e)(6). At that time, the literal
| anguage of the rules could be read to nmake inadm ssible
statenents a defendant nade to anyone pertaining to an “offer to
pl ead.” The Robertson court developed its franework to limt the
rules and prevent themfrom applying to routine conversations
where a suspect tries to bargain with an arresting officer. See
Robertson at 1365 (“Pl ea negoti ations are inadm ssi ble, but
surely not every discussion between an accused and agents for the
government is a plea negotiation.”).

After the 1980 anendnents to the rules, there is no
| onger a need for the Robertson test. The anended rul es now, by
their ternms, apply only to statenents nade to gover nnent

attorneys, not |aw enforcenent personnel. By adopting the
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current version of the rules, Congress declined to ratify the
Robertson test. Wiile the amendnents were under consideration
the House Comm ttee on the Judiciary specifically recomrended

t hat Congress nodify the proposed anendnents to renove the
restriction that statenents be nade to a prosecuting attorney and
i nst ead adopt | anguage based on Robertson requiring “both that

t he defendant actually believe that plea negotiations are taking
pl ace and that the belief is reasonable under all of the
circunstances.” H R Rep. No. 96-1302 at 6 (Septenber 5, 1980).%
Congress took no action on the Judiciary Commttee proposal and
al l owed the anmendnents as originally promulgated to go into
effect.

Declining to apply Robertson is also fully consistent
with the Sebetich decision. Sebetich neither referred to nor
adopted the test. The decision’s discussion of the defendant’s
subj ective understandi ng of whet her plea bargai ni ng was taki ng
pl ace and the reasonabl eness of that understanding can best be

understood as elenents a court should consider in evaluating the

“The revi sed anendnent proposed by the House Conmittee on
the Judiciary would have renoved the limtation that statenents
be “in the course of plea discussions with an attorney for the
prosecuting authority” and added | anguage nmaki ng i nadm ssi bl e

(3) any statenment nade in connection with and rel evant

to —

(A) any of the foregoing pleas or offers; or

(B) any discussion which the defendant reasonably

believes to be a plea discussion and whi ch does not

result in a plea of guilty or nolo contendere, or

results in a plea of guilty, later withdrawn or a plea

of nol o contendere.

H R Rep. No. 96-1302 at 27.
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totality of the circunstances, rather than an application of the
formal Robertson test.

Accordingly, this Court will apply a totality of the
ci rcunst ances standard in eval uati ng whet her the defendant’s

statenments shoul d be excluded under FRE 410 and FRCrP 11(f).

I11. Adm ssibility of Statenments That The Defendant Made Duri ng
The Proffer Sessions

FRE 410 and FRCrP 11(f) nake inadm ssible as to the
def endant “any statenment nade in the course of plea discussions
with an attorney for the prosecuting authority which do not

result in a plea of guilty . The central question here is
whet her the statenents that the defendant made during his proffer
sessions with the Assistant United States Attorney were “made in

t he course of plea discussions” for purposes of the rules.

A Appl yi ng The Language and Legi sl ative History of the
Rules to Statenents Made in Proffer Sessions

The legislative history of FRE 410 and FRCrP 11(f)
provi des gui dance for determ ning whet her defendant’s proffer
statenents fall within the rules. The rules as originally
enact ed were broadly worded, making inadm ssible any statenent
made to anyone “in connection with, and relevant to . . . an
offer to plead.” The “major objective” of the 1980 anendnents
was to limt the rules to exclude “voluntary adm ssion[s] to | aw

enforcenment officials” that sonme courts applying the original
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rules had held inadm ssible. 1979 Advisory Conmttee Notes. To
achieve this, the rules were anended to apply only to statenents
to an attorney for the governnent.

The 1979 Advisory Conm ttee Notes strongly suggest that
this change was intended to narrow the rule only with respect to
statenents nade to non-lawers, but to | eave unchanged the broad
scope of the rules with respect to statenments nmade to prosecuting
attorneys. In describing the effect of the anended rules, the
1979 Advisory Commttee Notes explain that the change was
intended to “fully protect][ ] the plea discussion process
authorized by rule 11 without attenpting to deal with
confrontations between suspects and | aw enforcenent agents.” The
1979 Advisory Commttee Notes al so describe FRCrP 11(e)(6) as
i ntended to encourage di scussions between the “attorney for the
government and the attorney for the defendant or the defendant
when acting prose . . . wth a view toward reaching a plea
agreenent” (internal quotation omtted).

By describing plea discussions as a “process” and
referring to the rules covering discussions “wth a view toward
reaching a plea agreenent,” the Advisory Comm ttee Notes suggest
that the anmended rules are intended to cover nore than just
di scussions concerning the terns of the plea itself and extend to
di scussions concerning the prelimnary steps to a negoti ated

pl ea, including proffer sessions.
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Interpreting FRCrP 11(f) and FRE 410 to apply to
prelimnary discussions would also accord with the way that plea
negoti ati ons are commonly conducted. In practice, the process of
negotiating a plea often begins, not wwth a discussion of the
terms of the plea, but with a proffer session and a di scussi on of
whet her the defendant is wlling to cooperate and whet her the
government w ||l accept that cooperation.

| ndeed, in many cases, a proffer session nmay be a
necessary pre-requisite to any discussion of a plea. As the
Assistant United States Attorney in this case explained, in what
he described as his “standard” speech to defendants, if a
def endant wants to plead guilty and obtain the governnment’s
recomendation for a downward departure to his sentence, he needs
to cooperate. But before the government will even “consider the
possibility” of allow ng a defendant to cooperate, it usually
requires a proffer to evaluate whether the defendant has usef ul
information and is “capable and willing to tell the truth.”
1/20/05 Tr. at 101-03 (Labor Testinony); see also Benjanin A

Naftalis, “Queen for a Day” Agreenments and the Proper Scope of

Perm ssi bl e Wi ver of the Federal Plea-Statenent Rules, 37 Col um

J.L. & Soc. Probs. 1, 1-4 (Fall 2003).

Applying FRCrP 11(f) and FRE 410 to at | east sone
proffer sessions would al so appear to further the rule’ s purpose
of permtting “the unrestrai ned candor which produces effective

pl ea di scussions.” 1979 Advisory Conmmttee Notes. The very
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nature of a proffer session requires a defendant to nake self-
incrimnating statenents by detailing his involvenent in the
activities under investigation. |If, in many cases, a proffer
session is a necessary first step to discussing a plea, then
protecting any incrimnating statenents from di scl osure wll

encour age defendants to nmake proffers and reach negoti ated pl eas.

B. Anal yzi ng Previous Decisions Applying the Rules to
Statenents Made in Proffer Sessions

Nuner ous cases have addressed the scope of FRE 410 and
FRCrP 11(f). Most of those decisions, however, concern
statenents made by defendants to | aw enforcenent personnel, not
government attorneys, and so represent relatively straight-
forward cases where the defendants’ statenents fall outside the
express text of the rule.' Only a handful of reported cases
address a situation like this one where a defendant nmet in a
formal session with the prosecuting attorney to nake a proffer,

and those cases have been sharply divided.

2The governnent has cited several such cases inits
briefing. United States v. Brum ey, 217 F.3d 905, 910 (7th G
2000); United States v. Johnson, 137 F.3d 970, 975 (7th G
1998) ; United States v. Jorgenson, 871 F.2d 725, 730 (8th Cr
1989); United States v. Porter, 821 F.2d 968, 976-77 (4th GCr
1987); United States v. Doe, 655 F.2d 920, 925 (9th Gr. 1981);
United States v. Wite, 617 F.2d 1131, 1133-34 (5th Cr. 1980).
Al'l of the defendants in these cases nmade the statenents at issue
to governnment agents, not attorneys, and the cases are therefore
of limted usefulness in deciding whether M. Stein's statenents
to the Assistant United States Attorney should be suppressed.
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Decisions in the United States Court of Appeals for the
First and Eighth Crcuits have consistently held that, unless a
plea is explicitly discussed, proffer sessions with a prosecuting
attorney to explore cooperation are not protected by FRE 410 and

FRCrP 11(f). United States v. Mrgan, 91 F.3d 1193, 1195-96 (8th

Cr. 1996); United States v. Hare, 49 F.3d 447, 450-51 (8th G

1995); United States v. Penta, 898 F.2d 815, 817-18 (1st G

1990).

Decisions in the United States Court of Appeals for the
Second Circuit, however, have consistently held that proffer
sessions to discuss cooperation are covered by the rules,
regardl ess of whether a plea is explicitly discussed. United

States v. Serna, 799 F.2d 842, 848 (2d G r.1986); Fronk, 173

F.RD at 68-69; see also United States v. Barrow, 400 F.3d 109,

116 (2d Cr. 2005) (“Statenments nmade by defendants in proffer
sessions are covered by Rule 410.7).

The United States Court of Appeals for the Third
Crcuit has not yet considered any case applying FRE 410 and
FRCrP 11(f) to proffer statements nmade to a prosecutor, but
decisions in this district that have addressed the issue have
been simlarly divided. One opinion has found proffer
di scussions with prosecutors not protected by these rules.
Jasin, 215 F. Supp.2d at 583-86. Another has found such

di scussions protected. Washington, 614 F. Supp. at 148-49.
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None of the decisions holding statenents in proffer
sessions to be outside the scope of FRE 410 and FRCrP 11(f) are
controlling here and all can be materially distinguished fromthe

case before the Court. Mbrgan, Hare, and Penta all invol ved

di scussi ons between a prosecutor and an unrepresented def endant
(al though the Mbrgan and Hare defendants were thensel ves
attorneys). The presence of a defense attorney nmakes it nore
likely that a proffer is part of a formal negotiated process
directed toward a plea and not just a voluntary confession in
hopes of |eniency. See Modrgan, 91 F. 3d at 1196 (basi ng hol di ng
that rules did not apply, in part, on fact no defense attorney
had been retained); Fronk, 173 F.R D. at 68 (finding fact that

t he defendant waited to be assigned an attorney before beginning
proffer was evidence that proffer was part of a plea

negoti ation). Jasin involved a defendant who, at the tinme of the
proffer, |acked a subjective understanding that he was engaged in
pl ea di scussi ons because he did not believe he was a suspect.
Here, defendant Stein knew he was a target of the investigation
and likely to be indicted.

Moreover, to the extent Morgan, Hare, and Penta can be

read as holding that statements in proffer sessions ought never
be considered in the course of plea discussions for purposes of
FRE 410 and FRCrP 11(f), this Court disagrees. As discussed
above, the history of the rules and the comments in the Advisory

Committee Notes strongly suggest that the rules were intended to
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extend to proffer sessions where discussions occur between
counsel for the governnent and counsel for the defendant “with a
view toward reaching a plea agreenent.”

This Court finds additional support for the view that
FRE 410 and FRCrP 11(f) extend to statements made in proffer
sessions in cases concerning the waiver of rights under those
rules. The United States Suprene Court held that FRE 410 and

FRCrP 11(f) were subject to waiver in United States v.

Mezzanatto, 513 U. S. 196 (1995). WMany cases anal yzi ng wai ver,

i ncluding Mezzanatto itself, concern waivers signed as part of a
proffer agreement and therefore assune, usually w thout mnuch

di scussion, that proffer sessions are covered by FRE 410 and
FRCrP 11(f), before turning to a discussion of the el enents of

wai ver. See Mezzanatto at 198, 200-01 (discussing neeting

request ed by defendant and his counsel “to discuss the
possibility of cooperating with the Governnent” and assum ng,
absent waiver, that FRE 410 and FRCrP 11(e)(6) would apply);

United States v. Rebbe, 314 F.3d 402, 404, 405-06 (9th Cr. 2002)

(assum ng proffer session with governnent attorney covered by

rules); United States v. Krilich, 159 F. 3d 1020, 1024 (7th G

1998) (sane).?®

BAl t hough t hese cases provide additional support for the
view that statenents nade in proffer sessions are covered by FRE
410 and FRCrP 11(f), none of themcan fairly be read to nake an
authoritative holding to that effect. 1In all the cited cases,

t he di scussion of the proffer session is so cursory it is
i npossi ble to know why the court assunmed the rules would apply.
For exanpl e, although Mezzanatto appears to involve a proffer
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C. Concl udi ng the Defendant’s Statenents in His Proffer
Session Were Made I n the Course of Plea D scussions

After analyzing the | anguage of the rules, their
| egislative history, and the cases applying them and after
considering the totality of the circunstances of the defendant’s
statenents in his proffer session, the Court finds that the
defendant’s statenents were nade “in the course of plea
di scussions” and are therefore i nadm ssible under FRCrP 11(f) and
FRE 410.

Here, the defendant nmade his statenents to two
Assistant United States Attorneys and several government agents
in formal sessions arranged by his counsel. Although neither the
government nor the defense expected to discuss the terns of a
pl ea at these sessions, both sides understood that these sessions
were the first step to a negotiated plea. Both the Assistant
United States Attorney and defense counsel testified that the
pur pose of the proffer sessions was for M. Stein to make a ful
and truthful account of his involvenent in the activities under

i nvestigation, in hopes of being allowed to cooperate in the

session |like the one before this Court in which a defendant met
with a prosecutor to discuss cooperation, it is unclear fromthe
facts of both the Supreme Court opinion and the appellate opinion
on revi ew whether the session was |limted to a discussion of
cooperation or whether it also went on to discuss the terns of a
plea. See id.; United States v. Mezzanatto, 998 F.2d 1452, 1453
(9th Cir. 1993) (referring to proffer session as a “plea

bar gai ni ng neeting”); see also Rebbe at 404 (referring to the
purpose of the proffer as being “to explore the possibility of a
plea”); Krilich at 1024.
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government’s investigation, and thereby earn a downward departure
to his sentence. The proffer sessions, while not discussions of
the specific terns of a plea agreenent, were negotiations over a
central elenent of that eventual plea, his cooperation and a
downward sentencing departure. The statenents in the proffer
were therefore part of the overall discussion of the plea and
made “in the course of plea discussions.”

Mor eover, the circunstances of the proffer indicate
that the defendant and defense counsel had a reasonabl e belief
that the proffer session would be off-the-record. The draft
proffer letter prepared by the government in anticipation of the
nmeeti ng expressly acknow edged that defense counsel had requested
an off-the-record proffer session: “You have stated that your
client, Melvin Stein, is interested in neeting with the
i nvestigating agents and ne for purposes of an ‘off-the-record
proffer or discussion.” Ex. M5-3.' Although the defendant
refused to agree to the conditions and “ground rules” set out in
that letter, neither the Assistant United States Attorney nor any

ot her governnent agent at the proffer ever said that the session

“The def endant has suggested that, because the governnent’s
“standard” proffer letter includes a partial waiver of a
defendant’s rights under FRE 410 and FRCrP 11(f), the governnent
has inplicitly conceded that these rules apply to proffer
sessions like the defendant’s. This is not a necessary
inplication of the letter. The governnent coul d reasonably have
i ncluded the waiver, even if it did not believe the rules covered
proffer sessions, to avoid disputes |ike the one before the
Court, or to protect its interests in the event that it was
m st aken about the scope of the rules.
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woul d be on-the-record unless the letter was signed, nor in any
ot her way indicated that his statenents m ght be used agai nst
him Under these circunstances, the defendant had a reasonable
belief that the off-the-record proffer requested by his counsel
was bei ng honor ed.

The governnent argues that the defendant’s statenents
were not nmade “in the course of plea discussions” because there
was no discussion of the actual terns of a plea during the
proffer session. This argunent fails for several reasons.

First, as discussed above, there does not need to be a
di scussion of the literal terns of a plea for a statenent to be
“in the course of plea negotiations.” The text of the rules does
not require express discussion of the ternms of a plea, and the
Advi sory Comm ttee Notes nmake clear that the rules cover
prelimnary statenents to a prosecuting attorney “wth a view
toward reaching a plea agreenent.”

Second, requiring the actual discussion of a plea for
FRCrP 11(f) and FRE 410 to apply would create inconsistent and
arbitrary results. As discussed above, formal discussions
bet ween the prosecution and defense counsel often begin, not with
the terns of a plea, but with a proffer session and a di scussion
of the terns of the defendant’s cooperation. In sone cases, |ike
this one, the discussion of cooperation and the discussion of the
actual terns of a plea may take place in separate conversations.

In others, particularly where the governnent decides it does not
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need the defendant’s cooperation, the discussions may take place
in a single session. Wether these discussions are tenporally
separated or not, they are as a practical matter all part of the
di scussions over a defendant’s plea and should be protected under
FRE 410 and FRCrP 11(f).

To hold otherwi se would create an artificial
distinction that would greatly conplicate the application of the
rules. Requiring an actual discussion of the terns of a plea
woul d encour age ganesmanshi p, rewardi ng def endants who by chance
or design attenpt to discuss a plea in the course of their
proffer. It would also in nmany cases require courts to draw
difficult distinctions between where an adm ssible proffer
sessi on ended and an inadm ssible plea discussion began.

At oral argunent, the governnment was unable to explain
clearly how its position would apply to cases where the
defendant’s proffer and the discussion of the terns of a plea
took place in the sane neeting. Conceding the issue was
“tricky,” the government took the position at argunent that the
mer e announcenent by defense counsel at the beginning of the
proffer session that “we are here to engage in plea discussions”
woul d have triggered the application of the rules and nmade the
proffer inadm ssible. 1/21/05 Tr. at 82102-03. Nothing in the
rules requires such “magic words” and interpreting the rules to

require them woul d render the rules arbitrary and unwor kabl e.
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Finally, the governnment’s argunent fails because, even
if FRCrP 11(f) and FRE 410 apply only to discussions where the
actual terns of a plea agreenent are discussed, the terns of a
pl ea were discussed here. At the outset of the proffer session,
def ense counsel raised the possibility of obtaining a downward
departure for her client’s cooperation under United States
Sentencing Guideline 8§ 5K1.1, announcing “we’re here for — to
di scuss the possibility of a 5K.” 1/20/05 Tr. at 28. Later
during the proffer sessions, defense counsel raised the
possibility of reaching an agreenment under 8 1B1.8 of the
Quidelines to provide that information the defendant provided in
cooperating could not be used against him |[d. at 26-27.

Both of these sections of the Sentencing CGuidelines are
terms of a plea. Provisions incorporating both sections were
eventual ly included in the proposed plea agreenent drafted by the
governnment and ultimately rejected by the defendant. The fact
that the governnent declined to negotiate either 8§ 5K1.1 or
8§ 1B1.8 during the proffer session does not change the fact that
the two provisions were discussed and that the defendant offered
to plead. As the 1979 Advisory Committee Notes make clear, “even
an attenpt to open plea bargaining is covered” under the rules.
Id. (internal quotation and citation omtted).

In sum on these facts, where a represented defendant
made statenments to an Assistant United States Attorney in forma

proffer sessions that defense counsel specifically requested be
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“off-the-record” and in which defense counsel specifically raised
the issue of obtaining a 8§ 5K1.1 departure or a § 1B1.8
agreenent, the Court finds the defendant’s statenents

i nadm ssi bl e under FRCrP 11(f) and FRE 410 as statenents “nmade in
the course of plea discussions wwth an attorney for the

prosecuting authority.”

V. Admissibility of Evidence Derived fromthe Defendant’s
Proffer Statenents

The defendant has requested the suppression of any
derivative evidence the governnent nmay have obtained in reliance
on the statenents he nade in his proffer. See 1/20/04 Tr. at 6.

Nei t her the | anguage nor the |egislative history of
t hese statutes shows any evidence that Congress ever
contenpl ated, nuch |less intended, that FRE 410 and FRCrP 11(f)
woul d apply to derivative evidence. By their terns, these rules
apply only to “statenments” made in the course of plea discussions
and contain no restrictions on the use of any evidence derived
fromthose statenents. The rules’ legislative history is
simlarly silent about the inadm ssability of derivative use.

See United States v. Rutkowski, 814 F.2d 594, 599 (1ith G

1987), citing Proposed Anendnents to Federal Rules of Crim nal

Procedure, Hearings on H R 6799 before the Subcomm on Crim

Justice of the House Comm on the Judiciary, 93d Cong., 2d Sess.

(1974); 121 Cong. Rec. 25,841-860 (1975).
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G ven the lack of any indication that Congress intended
FRE 410 and FRCrP 11(f) to go beyond a defendant’s statenents,
this Court declines to extend the rules. Had Congress intended
these rules to reach derivative evidence, Congress could easily
have said so explicitly, as it did in the federal use inmmunity
statute, 18 U.S.C. §8 6002, which by its express terns extends to
“information directly or indirectly derived froni inmunized
testi nony.

Every federal court to have considered the issue has
simlarly found that FRE 410 and FRCrP 11(f) do not require
suppression of derivative evidence. Rutkowski, 814 F.2d at 598-

99; United States v. Cusack, 827 F.2d 696, 697-98 (1ith G

1987); United States v. MIllard, 235 F.3d 1119, 1120 (8th G

2000); Fronk, 173 F.R D. at 62; but see United States v. Ankeny,

30 MJ. 10, 14-15 (C.MA. 1990) (holding substantively identical
provision of the Mlitary Code of Evidence, MI. R Evid. 410
shoul d be “broadly construe[d]” to require the suppression of
derivative evidence in order “to encourage plea negotiations”);

Weinstein's Federal Evidence 8§ 410.09[4] (Joseph M MlLaughlin

ed. 2d ed. 2005) (“It would seemthat, to enforce the policy
underlying Rul e 410, the better approach would be to inport the
‘fruit of the poisonous tree’ doctrine into this area.”).

FRE 410 and FRCrP 11(f) represent a bal ance struck by
Congress between the rules’ beneficial purpose of encouraging

“the unrestrai ned candor whi ch produces effective plea
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di scussions” (1979 Advisory Commttee Notes) and the
countervailing cost of excluding probative evidence fromthe
trier of fact. Altering that bal ance by extendi ng the reach of
the rules to derivative evidence would i npose significant

addi tional costs upon the governnent and the courts, including

t he burden of determ ning whether any evidence di scovered after

pl ea negoti ati ons had begun was the inadm ssible “fruit” of those

negotiations. See, e.qg., Kastigar v. United States, 406 U S. 441

(1972).

It is for Congress, not this Court, to weigh those
conpeting costs and benefits. Accordingly, this Court wll
decline to go beyond the plain | anguage of FRE 410 and FRCrP
11(f) and will not extend those rules to require the suppression

of derivative evidence.

V. Adm ssibility of Statenents the Defendant Made Wil e
Cooperating with the Governnent

In addition to evidence fromhis proffer sessions, the
def endant has al so noved to suppress any statenents he nmade to
government agents during the period when he was cooperating with
t he governnent. The defendant contends that these statenents are
covered by FRE 410 and FRCrP 11(f) or, alternatively, that they
are covered by an inplied cooperation agreenent or “informal” or
equitable imunity. The Court finds no basis to suppress these

statenents.
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A Suppr essi on of Cooperation Statenents under
FRE 410 and FRCrP 11(f)

FRE 410 and FRCrP 11(f) do not reach statenents that
t he def endant made whil e cooperating. As discussed above, those
rul es make i nadm ssible statenents “made in the course of plea
di scussions with an attorney for the prosecuting authority.”
Here, any statenents that the defendant nade whil e cooperating
were made to governnent agents, not the prosecutor, in the course
of recording conversations with other targets of the governnment’s
i nvestigation, not in the course of plea discussions. Thus, by
their plain ternms, FRE 410 and FRCrP 11(f) do not apply. See
Sebetich, 776 F.2d at 422 (rules, as anended in 1980, do not
apply to statenents nmade to governnent agents).

The fact that the defendant’s cooperation was a direct
and intended result of the proffer sessions between the parti es,
whi ch the Court has found are covered by FRE 410 and FRCrP 11(f),
does not bring the defendant’s cooperation within the scope of
the rules. FRE 410 and FRCrP 11(f) cannot be read to extend to
future actions contenplated or agreed to in the course of plea
negoti ations. Proffer sessions and pl ea negotiations often
result in a defendant agreeing to take sonme future action, such
as cooperating in the government’s investigation or testifying
agai nst co-defendants at trial. The resulting cooperation or
testimony, however, is not itself part of the plea negotiations
and does not fall within the scope of the rules. To apply the

rules to activity contenplated in a plea discussion would extend
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them far beyond their terns and apply their per se exclusionary
rule to a broad variety of cooperative activities and subsequent
testinmony. This Court declines to do so and holds that the
statenents the defendant nade while cooperating with the

government are not inadm ssible under FRE 410 and FRCrP 11(f).

B. Suppr essi on of Cooperation Statenents Under an Inplied
Cooper ati on Agreenent

The Court finds no cooperation agreenment, either
express or inplied, that would nmake the statenents the defendant
made whil e cooperating inadm ssible. The defendant contends an
i npl i ed cooperation agreenent was created when the governnent
offered its proposed plea agreenment in Decenber 2003 because that
agreenent was to contain a provision under federal Sentencing
GQuideline 8 1B1.8 providing that no self-incrimnating
i nformation provided by the defendant while cooperating was to be
used agai nst him at sentencing.

The exi stence and terns of cooperation and plea
agreenents are ordinarily determ ned by referring to contract

principles. United States v. Nol an-Cooper, 155 F.3d 221, 236 (3d

Cr. 1998) (“Plea agreenents, although arising in a crim nal
context, are analyzed under contract |aw standards”); United

States v. Liranzo , 944 F.2d 73, 77 (2d Cr. 1991) ("Pre-tria

agreenents, such as cooperation agreenents and proffer
agreenents, are interpreted according to principles of contract

law....").
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A first principle of contract law is that, absent
speci al circunstances not present here, an offer must be accepted
to forman enforceable contract. Restatenent Second of Contracts
8 17. Here, there is no dispute that the defendant did not
accept the governnent’s proposed plea agreenent containing the
8§ 1B1.8 provision. Having rejected the governnment’s offer, the
def endant cannot now seek to enforce one of its terns. United

States v. McGovern, 822 F.2d 739, 745 (8th Gr. 1987)

(prosecution is not bound by the ternms of a subsequently rejected
pl ea agreenent). Accordingly, the Court finds no cooperation
agreenent between the parties, either express or inplied, that

woul d require suppression of the defendant’s statenents.

C. Suppressi on of Cooperation Statenents under the
Doctrine of Informal or Equitable Inmunity

The Court finds no basis for suppressing the
defendant’s statenments under the doctrine of informal or
equitable imunity. The essential concept of equitable imunity
is that “when a promise of imunity induces a defendant to ..
cooperate with the governnent to his detrinment, due process
requires that the prosecutor’s promse be fulfilled.” United

States v. Fuzer, 18 F.3d 517, 521 (7th Gr. 1994) (interna

guotation marks omtted), citing Rowe v. Giffin, 676 F.2d 524,

526 n.3 (11th Cir. 1982). No decision of the United States Court

of Appeals for the Third Circuit has yet adopted the doctri ne,
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but it has been considered by at | east one other district court
inthis circuit and by other courts of appeal.?®®

Even assum ng the doctrine would be adopted in this
circuit, it does not apply here on these facts. Equitable
immunity applies only where a defendant has been prom sed
immunity and has relied to his detrinent on that prom se. Here,
t he governnent never nmade any prom se of immunity to the
def endant. Al though the governnent offered the defendant limted
immunity as part of its standard proffer letter, it is undisputed
that the defendant refused to agree to the terns of that letter.
It is also undisputed that, after the proffer letter was
rejected, the governnment never discussed imunity, whether in the
formof a cooperation agreenent or a provision under U S.
Sentencing Guideline 8§ 1B1.8 or otherw se, until it made anot her
offer of limted imunity as part of its proposed pl ea agreenent,
whi ch was al so rejected by the defendant.

Since the defendant declined to accept the only offers
of imunity nmade by the governnment, there is no prom se for the
doctrine of equitable inmmunity to enforce and no basis to

suppress the defendant’s statenents.

BSee, e.g., Reed v. United States, 106 F.3d 231, 235-36 (8th
Cr. 1997); Fuzer, 18 F.3d at 521; United States v. Roberson, 872
F.2d 597, 611-12 (5th Cr. 1989); United States v. Roberts, 280
F. Supp.2d 325, 336-38 (D. Del. 2003).
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D. Agr eenent about Questioning the Defendant Qutside the
Presence of Counse

Al t hough the Court finds no nmerit in any of the
defendant’ s contractual or quasi-contractual argunents for the
suppression of statements he made during his cooperation, the
Court will enforce what it finds to be a limted oral agreenent
restricting the subjects on which M. Stein could be questioned
outside the presence of counsel. The existence of such an
agreenent is to be determ ned according to principles of contract

| aw. Nol an- Cooper, 155 F.3d at 236; Liranzo, 944 F.2d at 77.

The defendant’s prior counsel testified that, during
the proffer sessions with the governnent, she set one condition
on the defendant’s subsequent cooperation: defense counsel was
to be present any tinme the defendant was questioned “about his
own involvenent in the activities” under investigation. 1/20/05
Tr. at 45 (Ainslie testinmony). The governnment has not disputed
def ense counsel’s testinony, and the Court finds it credible.

There is no evidence in the record, however, as to
whet her the governnment ever accepted defense counsel’s condition.
Nei t her the defense nor the governnent addressed this issue,
either at the evidentiary hearing or in their briefs.
Nonet hel ess, the Court finds that the governnent’s subsequent
conduct served as an acceptance under principles of contract |aw

See In re Penn Central Transp. Co., 831 F.2d 1221, 1228 (3d Cr

1987) (the nutual assent necessary to forman inplied-in-fact

contract can be inferred fromthe conduct of the parties). The
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government concedes that during the time M. Stein was
cooperating, FBI agents net with M. Stein on a daily basis
outside the presence of counsel. 1/21/05 Tr. at 21, 27 (Lew s
Testinony). By doing so, the Court finds the governnent
inplicitly accepted defense counsel’s sole condition for those
nmeet i ngs.

Al t hough the Court finds that the governnent entered a
bi nding agreenment |limting its ability to question the defendant
during his cooperation, there is no evidence before the Court
that the agreenment was ever breached. The defendant offered no
testinmony or other evidence that he was ever questioned outside
counsel s presence about any subject.

The governnent’s brief, however, contains passing
reference to several allegedly incrimnating statenents nmade by
t he defendant to governnment agents during his cooperation.
Gov't’s Reply to Defendant’s Post-Hearing Br. at 15 n.9. The
government contends these statements were voluntary and not in
response to governnment questioning. On the current state of the
record, however, there is insufficient evidence to determ ne
whet her these statenments were solicited in violation of the
agreenent. Accordingly, if the governnent intends to introduce
these statenents at trial, the Court will schedul e an evidentiary
hearing to flesh out the record and allow the Court to determ ne

if these statenents were solicited in violation of the oral
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agreenent with defense counsel and, if they were, whether

suppression of the statenents is an appropriate renedy.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA : CRI M NAL NO. 04-269-9
V.

MELVI N STEI N

ORDER

AND NOW this 8th day of June, 2005, upon consideration
of defendant Melvin Stein’s Mdtion in Limne to Suppress Evidence
Pursuant to FRE 410 and Fed. R Crim P. 11(f), defendant Stein’s
Post-Hearing Brief in Support of his Mdtion, and the governnent’s
opposition to the notion (Docket Nos. 310 and 450), and after a
heari ng on January 20 and 21, 2005, IT IS HEREBY ORDERED t hat the
Motion is GRANTED I N PART and that any statenents nmade by M.
Stein on July 24 and August 8, 2003 during his proffer sessions
with the Assistant United States Attorney are inadm ssible under
Rul e 410 of the Federal Rules of Evidence and Rule 11(f) of the
Federal Rules of Crimnal Procedure as statenents “nmade in the
course of plea discussions with an attorney for the prosecuting
authority.” Defendant’s Motion is DENIED with respect to al
ot her evidence challenged in the Mdtion. The Court finds no
basis to suppress either derivative evidence discovered by the
government as a result of the proffer statenents or statenents
t he def endant nmade when he was cooperating in the governnent’s
i nvestigation.

| f the governnent seeks to introduce statenents the



def endant nade to governnent agents during the period when he was
cooperating in the governnent’s investigation, the Court wll
schedule a further evidentiary hearing to determine if the
statenments were solicited in violation of what the Court finds to
be an enforceabl e agreenent that, while M. Stein was
cooperating, the governnent would not question himoutside the
presence of counsel about his involvenent in the activities under

i nvestigation.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




